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I - .  COMF7ROLLER GENERAL OF THE UNITED STATES 

WASHINGTON. DC. ' 

B-175633 May 31, 1973 

The Honorable Howard H. Callaway 
The Secre ta ry  of the Army 

Dear Hr.  Secretary:  

We r e f e r  t o  l e t te r  AMCGC-P dated March 16, 1973, and p r i o r  
correspondence, from The Deputy General Counsel, Headquarters United 
S t a t e s  Army Mater ie l  Command, r epor t ing  on p r o t e s t s  of Transvac, Pnc., 
C inc inna t i  E lec t ron ic s  Corporation, Sen t ine l  E lec t roq ic s ,  Inc . ,  and 
B r i s t o l  E lec t ron ic s ,  Inc . ,  under i n v i t a t i o n  f o r  b i d s  (IFB) No. DAABOS- . ,  
72-B-0012. . .  

, 

The IFB covered t h e  procurement of a quan t i ty  of r a d i o  sets and 
r ece ive r - t r ansmi t t e r s  on a 3-year mul t iyear  b a s i s  w i t h  50 percent  set 
a s i d e  f o r  award t o  l abor  su rp lus  area concerns. On t h e  Eon-set-aside 
po r t ion  of t h e  IFB, t h e  four  lowest b idde r s  i n  ascending order  were as 
follows: Transvac (small business  but  no t  a labor  su rp lus  area concern),  ' 

: Cincinnat i  (small business  and a labor  surp lus  a rea  concern),  Sen t ine l  
(small business  and a l abor  su rp lus  a rea  concern),  and t h e  Avco Corpors- 
t i o n  (Avco) ( la rge  business  and a l abor  surp lus  are2 concern).  
fiubmitted the sixth low b i d  on the non-set-aside po r t ion  of t h e  iP3 I3 
accordance w i t h  the IFB provis ion  s e t t i n g  f o r t h  the s tandard not ice  of . 
l abo r  su rp lus  a r e a  se t -as ide  prescr ibed by paragraph 1-804.2(b) of t h e  
Armed Serv ices  Procurement Regulation (ASPR), Cincinnat i  a s  a cex t i f i ed -  
e l i g i b l e  concern i s  e n t i t l e d  t o  p r i o r i t y  negot ia t ion  opportuni ty  under 

r e j e c t e d  t h e  b ids  of Transvac and Ctnc inna t i  a s  nonresponsive.  
a favorable  r e s p o n s i b i l i t y  determinat ion,  t h e  con t r ac t ing  o f f i c e r  proposes 
to award t h e  non-set-aside po r t ion  t o  Sen t ine l  and extend t o  Sen t ine l ,  
a c e r t i f i e d - e l i g i b l e  concern and low responsive bidder  on t h e  non-set- 
a s i d e  po r t ion ,  f i r s t  p r i o r i t y  f o r  nego t i a t ion  of t h e  se t -as ide  por t ion .  

Bristol 

. t h e  se t -as ide  po r t ion  of t h e  IFB. However, the  con t r ac t ing  o f f i c e r  . \  
Pendin& 

For the reasons set f o r t h  i n  d e t a i l  below, we concur with t h e  
con t r ac t ing  o f f i c e r ' s  r e j e c t i o n  of t h e  Transvac b l d  as nonresponsive, 
but do not agree  tha t  t h e  Cinc inna t i  b id  i s  nonresponsive. 
w e  do not  b e l i e v e  t h a t  C i m i n n a t i  should be  afforded an oppor tuni ty  t o  
p a r t i c i p a t e  in t h e  set-aside nego t i a t ions  88 6 small bus iness  cancern. 
Moreover, we f i n d  no merit t o  the Bristof protest aga ins t  any award t o  
Sen t ine l .  

Rowever, 

- 



- 
. -  i t  

i 
€3-175633 I 

i 
! 

l.- 

b 

. TRANSVAC BID - 
The r e j e c t i o n  of t h e  b id  as nonresponsive concerned t h a t  f i rm ' s  

f a i l u r e  t o  quote a p r i c e  f o r  f i r s t  a r t i c l e  t e s t i n g  and test  r epor t  o r  
t o  i n d i c a t e  t h a t  t h e r e  would be no charge f o r  i t e m  0008 of IFB amend- 
ment No. 0009. According t o  t h e  cont rac t ing  o f f i c e r ,  f i r s t  a r t ic le  
t e s t i n g  may not  be waived i n  t h e  case  of Transvac which has no previous 
experience i n  producing t h e  required equipment. Amendment 0009 s i g n i f -  
i c a n t l y  increased t h e  f i r s t - y e a r  quan t i ty  of t h e  sets, provided a rev ised  
de l ive ry  schedule r e f l e c t i n g  t h e  increased quant i ty ,  and provided f o r  a 
superseding of t h e  previous e igh t  I F B  amendments by incorpora t ing  a11 
p r i o r  changes. The amendment reads  i n  pe r t inen t  p a r t  as follows: 

* * * BIDDERS NUST INSERT B I D  PRICES I N  THIS AIIEPMENT NO. 0009 * * * 
. -  

* * * 3k * 
For t h e  purpose of eva lua t ing  b ids ,  Item Nos. 0001, OOOZ,.. 
0005 th ru  0014 [including i t e m  No. OOOS], 0017 and 0018 
w i l l  be considered a s  a s i n g l e  group and awarded as a u n i t ;  
however, t h e  Government reserves  t h e  r i g h t  t o  waive t h e  
requirement f o r  F i r s t  Article Test and Report, I t e m  0008 
f o r  any p a r t i c u l a r  b idder /of fe ror .  

* * * * * 
Enter p r i c e s  where space i s  provided above i n  t h e  Unit 
P r i c e  or Amount Column f o r  a l l  items. I f  an i t e m  is  
of fered  at no charge, e n t e r  N/C. DO NOT LEAVE B L m .  
F a i l u r e  10 follow t h i s  i n s t r u c t i o n  w i l l  render t h e  o f f e r  
non-resp :nsive. i 

The f i r s t  page of t h e  b id  submitted by Transvac o b l i g a t e s  it t o  f u r n i s h  
"* * * any o r  a l l  items upon which p r i c e s  are o f fe red ,  a t  t h e  p r i c e  set 
oppos i te  each i t e m  * * *.Ir 

Counsel f o r  Transvac argues t h a t  a p r i c e  f o r  i t e m  0008 i n  amendment 
0009 vas  not fn se r t ed  because no space w a s  provided. 
quoted languake of the amendment requiring the entry of prices o r  a no 
charge no ta t ion  where space i s  provided, counsel p o i n t s  ou t  t h a t  no space 
was provided i n  t h e  "Unit Price" and "Amount" coPums of i t e m  0008. I n  
f u r t h e r  support of h i s  argument, counsel no te s  t h a t  Transvac quoted a 
p r i c e  of $2,000 f o r  t h e  i d e n t i c a l  first a r t ic le  t e s t i n g  and test r e p o r t  
requirement where such space w a s  provided i n  t h e  o r i g i n a l  I F B  and amend- 
ment 0003 under a d i f f e r e n t  i t e m  number. It is as se r t ed  t h a t  t h i s  

C i t ing  t h e  above- 

e s t ab l i shed  beyond a 
article requirement. 

reasonable doubt an i n t e n t i o n  t o  b id  on t h e  first 
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It i s  clear t h a t  a l l  items were t o  be pr iced by b idde r s  where a 
space,  more s p e c i f i c a l l y ,  "$ is  provided: I n  t h e  case of item 
0008,.such space was not  provided. But, we have held t h a t  such 
circumstance w i l l  no t  excuse a b idder  from omit t ing e s s e n t i a l  information 
i n  a b id  where IFB language s i m i l a r  to t h a t  quoted above is present .  
See B-144112, January 13, 1961, wherein w e  s t a t ed :  

- 

W e  cannot agree  wi th  t h e  content ion t h a t  Molded should 
b e  excused f o r  i t s  f a i l u r e  t o  spec i fy  brand name o r  equal  

the item desc r ip t ions  i n  t h e  form prescr ibed by ASPR 1-1206 
(c ) (Z)( i ) .  It i s  noted t h a t  adequate space was a v a i l a b l e  
a f t e r  t h e  i t e m  desc r ip t ions  t o  permit compliance wi th  t h e  

because the Government f a i l e d  t o  include blank spaces  a f t e r  . .  

requirements of t h e  "brand name or  equal" clause. This  is  i s  . 

borne out  by t h e  f a c t  t h a t  two of t h e  b idders  (bendix and I , "  - 

General Instrument Corporation) found emple room t o  ind ica t?  
their i n t e n t i o n s  i n  t h a t  regard.  The requirements of t h e  ' 
brand name o r  equal" c l ause  are clear and unambiguous. ,The 

c l ause  s p e c i f i c a l l y  warned b idders  i n  bold type t h z t  b i d s  
would be r e j e c t e d  f o r  f a i l u r e  t o  comply with i t s  requirements.  
Consequently, we be l i eve  t h a t  Molded's f a i l u r e  t o  comply wi th  
the i n v i t a t i o n  requirements was pr imar i ly  due t o  i t s  own neg l i -  
gence rather than t h e  Government's f a i l u r e  t o  inc lude  blank 
spaces a f t e r  t h e  item desc r ip t ions  i n  the  s p e c i f i c  form pre- 
sc r ibed  by t h e  Armed Serv ices  Procurement Regulation. For 
the same reason we cannot conclude t h a t  t he  i n v i t a t i o n  was 
d e f e c t i v e  because of ambiguity. 

I t  

I 

A l l  of t h e  b idders ,  bu t  Transvac, i n se r t ed  p r i c e s  f o r  i t e m  0008. ,- -. _. * 

Furthermore, w e  no te  t h a t  adequate space adjacent  t o  t h e  i t e m  i n  . . _  

ques t ion  was a v a i l a b l e  f o r  t h e  i n s e r t i o n  of a p r i c e  o r  no charge nota- . 's . . 
t i o n .  h d ,  it i s  p e r t i n e n t  t o  no te  t h a t  4 "XS" were used throughout th. 
bidding schedule t o  i n d i c a t e  t h a t  no i n s e r t i o n s  were requi red  of bidders: 
This  bl.ocking symbol of 4 "Xs" is  no t  .present  i n  i t e m  0008. These f a c t s , .  
p lus  the  caut ionary  language of t h e  IF3 quoted above, i n  our view, l e a a  
us t o  t h e  conclusion t h a t  Transvac f a i l e d  t o  comply with t h e  p r i c i n g  terms - '  

of t h e  IFB, as amended, and it  may not  be said t h a t  i t  (Transvac) was 
j u s t i f i e d  or w a s  misled i n t o  f a i l i n g  to i n s e r t  a p r i c e  f o r  i t e m  0008. 

requirement i n  t h e  b a s i c  IFB and amendment 0003 is i r r e l e v a n t  s ince  the 
only f i r s t  ar t ic le  requirement i n  t h e  1333 now is  included i n  ainendment 0009. 

. 

The 
f a c t  that Transvac d id  i n s e r t  a price f o r  an i d e n t i c a l  f i r s t  a r t i c l e  .; . 

In  t h e  a l t e r n a t i v e ,  counsel fo r  Transvac argues t h a t ,  even i f  w e  ,::-- c -  

should conclude that a p r i c e  was  requi red  t o  be i n s e r t e d  i n  amendment 
0009, t h e  f a i l u r e  t o  do so w a s  a minor informal i ty  03: i r r e g u l a r i t y  undea 
ASPR 2-405 o r  an obvious clerical error under ASPR 2-406.2 and 2 - 4 0 6 . 3 -  ' -. 
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which can b e  waived o r  co r rec t ed .  
ob l iga t ed  by t h e  terns of i t s  b id  t o  p e r f o m  t h e  f i r s t  a r t i c l e  r equ i r e -  
ment even though no p r i c e  w a s  i n s e r t e d  i n  i t e m  0008. A s  t o  t h i s  l s t t e r  
p o i n t ,  counsel  a l s o  r e f e r s  t o  a post-bid opening t e l e g r a a  t o  t h e  con- 
t r a c t i n g  o f f i c e r  which v e r i f i e d  and confimec? t h e  f i r s t  a r t i c l e  ob l iga-  
t i o n ;  s t a t e d  an i n t e n t i o n  t o  charge $2,000 t h e r e f o r ;  and suggested t h a t  

bound it t o  perform such work a t  no c o s t  t o  t h e  Goverriment. 

Counsel p o i n t s p u t  t h a t  Transvac i s  

t h e  probablc  legal effcce of the naninclus5en sf a price f a r  i t e m  0008 

ASPR 2-405 permi ts  a c o n t r a c t i n g  o f f i c e r  t o  waive o r  perinit  a 
b idder  t o  c o r r e c t  b id  d e f i c i e n c i e s  r e s u l t i n g  f r o 2  a minor i n f o r n a l i t y  
o r  i r r e g u l a r i t y  where t h e  r e l a t i v e  s t and ing  of b idde r s  .c.rould no t  be 
a f f e c t e d .  I n  p a r t ,  a minor i n f o r m a l i t y  o r  i r r e g u l a r i t y  i s  def ined  as 
one which i s  merely a rcat ter  of form o r  s o m  i i x z t e r i a l  v a r i a t i o n  from 
t h e  exac t  requirements  of an IFZ,  having no e f f e c t  o r  merely a t r i v i a l  
o r  n e g l i g i b l e  e f f e c t  on p r i c e  and no e f f e c t  o n q u a l i t y ,  q u a n t i t y  o r ,  
d e l i v e r y  of s u p p l i e s  be ing  procured.  Counsel contends t h a t  t h e  omission 
of a $2,000 i t e m  on a $14,000,000 c o n t r a c t  would p a t e n t l y  have merely 
a t r i v i a l  o r  n e g l i g i b l e  e f f e c t  on p r i c e .  Also ,  he n o t e s  t h a t  t h e  
re la t ive  s t and ing  of b idde r s  would n o t  be  a f f e c t e d  by c o r r e c t i o n  o r  waiver 
of t h e  p r i c e  omission s i n c e  t h e  Transvac b id  i s  more than  $1,000,000 lower 
than  t h a t  of t h e  second low b idde r  t ak ing  i n t o  account bo th  t h e  non-set- 
a s i d e  and s e t - a s i d e  p o r t i o n s  of t h e  IFB. 

However, t h e  foregoing  ignores  t h e  f a c t  t h a t  ASPI! 2-405 does n o t  
d e f i n e  waivable  o r  c o r r e c t i b l e  d e f i c i e n c i e s  only  i n  terms of t h e i r  
impact on p r i c e  and re la t ive  s t and ing .  Rather ,  t h a t  s e c t i o n  f u r t h e r  
r e q u i r e s  t h a t  the de f i c i ency  have no o r  merely a n e g l i g i b l e  e f f e c t  on 
q u a l i t y ,  q u a n t i t y  o r  d e l i v e r y .  There i s  noth ing  of r eco rd  whfch c o n t r a d i c t s  
t h e  c r i t i c a l  n e c e s s i t y  f o r  the. f i r s t  a r t i c l e  t e s t i n g  r equ i r enen t  i n  t h e  
c a s e  of Transvac.  We be.l ieve,  t h e r e f o r e ,  t h a t  t h e  f a i l u r e  t o  subnit: a 
p r i c e  f o r  ' f i r s t  a r t i c l e  t e s t i n g  i s  n e i t h e r  a waivable  nor  c o r r e c t i b l e  
de f i c i ency .  

' 

Counsel f u r t h e r  contends t h a t  Transvac i s  r equ i r ed  t o  p e r f o m  f i r s t  
a r t i c l e  t e s t i n g  and f u r n i s h  a t e s t  r e p o r t  under t h e  t e r n s  of i t s  b i d .  
I n  suppor t  of t h i s  con ten t ion ,  counsel  r e f e r s  t o  i t s  i n s e r t i o n  of b i d  
p r i c e s  f o r  i t e m s  0001 and 0002 of anendment 0009. Those i c e c s  c a l l  f o r  
r a d i o  se t s  and r e c e i v e r - t r a n s m i t t e r s  t o  be  fu rn i shed  by Transvac 
accordance w i t h  "Spec i f i ca t ion  XIL-R-55499ACEL) w i t h  ATendnent No. 1." , .  

i n  ._ 

Counsel p o i n t s  ou t  t h a t  t h e  s p e c i f i c a t i o n  imposes an obl iga t j -on  on 
Transvac t o  perform f i r s t  a r t i c l e  t e s t i n g  and submit a test  r e p o r t  
i r r e s p e c t i v e  of i t e m  0008. Counsel then  r e f e r s  t o  t h e  post-bid-opening 
t e l e g r a n  as re in fo rcenen t  f o r  t h i s  o b l i g a t i o n .  Counsel f u r t h e r  suppor t s  . 

his  p o s i t i o n  by b r ing ing  our a t t e n t i o n  t o  a p r i o r  c o n t r a c t  awarded 
r e q u i r i n g  t h e  f u r n i s h i n g  of s imi la r  equipment where no s e p a r a t e  l i n e  itex' 
was set f o r t h  i n  t h e  IFB f o r  f i r s t  a r t i c l e  t e s t i n g .  

* I  
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' The telegram submitted by Transvac a f t e r  b id  opening is extraneous 
t o  t h e  bid and may not be  considered i n  determining t h e  responsiveness 
of t h e  b id .  See 51 Comp. Gen. 352, 355 (1971). However, counsel f o r  
Sen t ine l  c o r r e c t l y  states t h a t  t h e  c i t e d  m i l i t a r y  s p e c i f i c a t i o n ,  by i ts  
terms, r equ i r e s  t h e  furn ish ing  of preproduction samples ( f i r s t  articles) 

. 

f o r  approval i f  required i n  t h e  IFB and cont rac t .  
0008 p resc r ibes  t h e  f i r s t  a r t i c l e  requirement t o  be i n  accordance with 

It i s  noted t h a t  i t e m  

a supplemental t echn ica l  i n s t r u c t i o n  - i n  t h e  IFB. That i n s t r u c t i o n  
incorpora tes  by re ference  t h e  f i r s t  a r t i c l e  q u a l i t y  assurance provisions 

and the paragraph i n  t h e  s p e c i f i c a t i o n s  c a l l i n g  f o r  f i r s t  a r t i c l e  per- 
formance i f  required i n  the IFB and cont rac t .  
t h a t  the s p e c i f i c a t i o n  provis ions  were not v i a b l e  with r e spec t  t o  the 

0008. t '  

of the s p e c i f i c a t i o n ,  t h e  pe r t inen t  ASPR f i r s t  a r t i c l e  t e s t i n g  c lause ,  .: * I 

Counsel f o r  Sent ine l  states 

f i r s t  a r t i c l e  requirement without t h e  submiss&on.of a price f o r  i t e m  I ,  :.> 

To s u s t a i n  t h e  argument of Transvac's counsel, w e  must be a6Le t o  
conclude that t h e  bid of Transvac unambiguously imposed an ob l iga t ion  
t o  comply with the f i r s t  a r t i c l e  requirement. We cannot so conclude. 
A t  t h e  b e s t ,  t h e  b id  i s  ambiguous. The IFB, as &ended, s p e c i f i c a l l y  
called f o r  performance i n  accordance with the m i l i t a r y  s p e c i f i c a t i o n  
p resc r ib ing  f i r s t  ar t ic le  requirements. But, on t h e  o ther  hand, item 
0008 c l e a r l y  c a l l e d  f o r  a p r i c e  t o  provide f i r s t  ar t ic le  t e s t i n g  and 8 
test r epor t .  And, as quoted above, a bidder i s  only obl iga ted  t o  f u r n i s h  
items upon which p r i c e s  were offered  a t  t h e  p r i c e  set opposite each item. 
Thus the a c c e p t a b i l i t y  of a bfd must be Sased on the bid documents 
themselves and not on what a pr io r  salicLeatian may or may not hwe 
required.  

Counsel f o r  Transvac's argument concerning t h e  "obvious clerical  

' \  e r ro r "  na tu re  of the omission l ikewise  m u ~ t  . f a i l .  
concluded that t h e  Transvac bid was nonrc..i..lonsive. It is w e l l  s e t t l e d  
that a nonresponsive o r  otherwise de fec t ive  b id  cannot be  made responsive 
through t h e  "mistake" procedure. See 51 Comp. Gen. 255, 261 (1971). An 
a l l e g a t i o n  of e r r o r  and co r rec t ion  o f ' a  p-iice omission i n  a b id  i s  
proper f o r  cons idera t ion  only where a b id  is  responsive and otherwise 
proper f o r  acceptance. See 52 Comp. Gen. (B-177368, March 23, 1973). 
I n  t h a t  case, however, we r e s t a t e d  a very l imi ted  exception t o  t h i s  r u l e ,  
Even though a bidder f a i l s  t o  submit a p r i c e  f o r  an i t e m  i n  b id ,  t h a t  
omission can be correc ted  i f  t h e  b id ,  as submitted, i n d i c a t e s  not only 
the p robab i l i t y  of e r r o r  but a l s o  the exact nature of t h e  e r r o r  and t h e  
amount intended. To a s c e r t a i n  t h e  ex is tence  of an e r r o r  and t h e  b id  

p a r t i c u l a r  cases. I n  this  regard,  counsel f o r  Transvac draws a t t e n t i o n  . 

We have a l ready  

. intended, we have looked t o  the consistency ,of a bidding p a t t e r n  in - 
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t o  our  d e c i s i o n  B-173129, December 6, 1971 (publ ished a t  51 Comp. Gen. 
352 supra ) ,  and a d e c i s i o n  c i t e d  w i t h  approval  t h e r e i n ,  B-157429, 
August 19,  1965. 

However, we cannot f i n d  t h a t  a l e g a l l y  enforceable  o b l i g a t i o n  i s  
imposed upon Transvac by i t s  b i d  t o  f u r n i s h  t h e  f i r s t  a r t ic le  t e s t i n g .  
C lea r ly ,  t h e r e  is  noth ing  i n  t h e  b i d  t o  e s t a b l i s h ,  as w a s  t h e  case i n  
t h e  above-cited d e c i s i o n s ,  what amount Transvac would have u t i l i z e d  
t o  c o r r e c t  t h e  a l l eged  obvious c le r ica l  e r r o r .  Its p r i o r  p r i c i n g s  of 
$2,000 for t h e  f i r s t  a r t i c l e  r e l a t e d  t o  superseded b id  schedules  of 
the IFB. And there i s  noth ing  i n  t h e  b i d  as  r e f l e c t e d  on t h e  schedule  : - 
i n  amendment 0009 which would a f f o r d  a reasonable  b a s i s  t o  say t h a t  the 
$2,000 superseded p r i c i n g  o r  f o r  t h a t  matter any s p e c i f i c  amount f o r  

* 

t h e  requirement was c a r r i e d  forward i n t o  any o t h e r  p a r t s  of t h e  b i d  
where prices were t o  be i n s e r t e d .  Moreover, an  examination of t h e  . .. 

t e n c e  of a c o n s i s t e n t  b idding  p a t t e r n  which might serve t o  c u r e  t h e  
de f i c i ency  i n  Transvac ' 8  b i d .  

- .  

e n t i r e  b id  does no t  a l low any i n t e r p r e t a t i o n  w i t h  regpec t  t o  t h e  ex i s -  1 

. * .  

. .  
, 

For t h e s e  reasons ,  we conclude t h a t  t h e  c o n t r a c t i n g  o f f i c e r  p r o p e r l y  
r e j e c t e d  the Transvac b i d  as nonresponsive f o r  f a i l u r e  t o  quote  a p r i c e  
o r  i n s e r t  a no c o s t  n o t a t i o n  ad jacen t  t o  i t e m  0008 of amendment 0009, 
See B-176071, December 27, 1972; and 3-176254, September 1, 1972. 

. 

. .  

CINCINNATI - BID 

This b idde r  is now t h e  apparent  low b idde r  on the non-set-aside 
portion of the IPB,  
t o t a l e d  $7,247,109.92 for the non-set-aside p o r t i o n  of t h e  IFB. The ' L  

$7,837,487.60 non-set-sside b i d ,  now t h i r d  low, submit ted by Avco was 
s igned  by A: J. Murray as D i r e c t o r  of Business  Development-Planning and 
Se ry ices ,  Both b i d s  l i s t e d  as the o f f i c e  address  and p l a c e  of manufac- 

Cincinnat i . ,  Ohio. A t  this p o i n t ,  c e r t a i n  background informat ion  shoulc 
.be re la ted .  

. September 13, 1972, about 5 weeks b e f o r e  b i d  opening, as an  e l e c t r o n i c s  .. 
firm which would u t i l i z e  the re sources  of Avco (Evendale Operat ion) .  

Government c o n t r a c t s  amounting t o  more than  $30,000,000. 
t o  the c o n t r a c t i n g  o f f i c e r  da ted  9 days a f t e r  b i d  opening, t h e  i n d i v i d u a l  
Yho s igned  b o t h b i d s  expla ined  t h e  reason  f o r  t h e  submission of the two :- 
bLds; 

Ite bid, signed by A. J. Murray, Secretary, 

- -  
-.\ 

. t u r e ,  t h e  o f f i c e s  and manufacturing f a c i l i t i e s  of Avco l o c a t e d  i n  i .. -. 
It is reported that Cincinnati was incorpora ted  on 

At . the t i m e  of t nco rpora t ion ,  Avco's Evendale Operat ion had over  100 I C  ! 

I n  a let ter 

' 

-. . Severa l  key Avco E l e c t r o n i c s  Div i s ion  execu t ives  have made 

Corporati.on, and d i s c u s s i o n s  t o  th is  end are p r e s e n t l y  under 
way -. 

L 

a proposa l  t o  purchase the Evendale Operat ion from Avco cr..' 

- 6 -  
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The offer to purchase the Evendale Operation was made on 
23 August 1972 and Mr. James R. Kerr, President of Avco, 
agreed in principal on 18 September 1972 to-accept the offer. 
Mr. Kerr's acceptance was subject to the new organization 
providing assurance that adequate financing to complete the 
proposed purchase had been arranged and that novation 
arrangements could be worked out with the customers. 

The financing necessary to consummate the purchase has been 
completed, and the matter of novation of outstanding con- 
tracts is now being v m - ? * 4  on with the cognizant Government 
personnel, 

Both Avco'and Cincinnati Electronics are targeting to complete 
the transaction on 30 November 1972, which'is t$e end of the 

* Avco fiscal year. 
_ .  . 

During this interim period there are five ( 5 )  Avco Evendale ' 

Operation employees who are also officers and/or shareholders 
in Cincinnati Electronics Corporation. * * * 

. .  

Avco Electronics has bid on a prior procurement of the ANIPRC- 
77 and has indicated its interest in the current procurement 
by letters to your agency on 10 July and 15 August 1972. 
pos!.rLon of Avco Electronics is one of "business as usual" 
during the the required to complete the sales transaction. 
In the event that the sale is not consummated, Avco will con- 
tinue t o  operate the Evendale Operation and does not want to 
lose any new business opportunities while the sale/purchase 
arrangenents are being completed. Therefore, Avco submitted 
a bid oiz  the AN/PRC-77 on 18 October 1972. 

The 

On the other hand, if the sale is-consummated, Avco will have 
no interest in obtaining the AN/PRC-77 award, but Cincinnati 
Electronics, the successor company, is very desirous of 
obtaining the award and will then possess all of the assets 
formerly owned by Avco that will be required to perform the 
contract. Therefore, in order to use the competitive advan- 
tage which Cincinnati Electronics has, a separate bid was 
submitted by Cincinnati Electronics on the AN/PRC-77. 
lower price offered by Cincinnati Electronics was principally 
due to the elimination of Corporate Assessments and the fact 
that a lower profit margin is made possible by an improved 

The 

cash flow position resuiting from the 
payment position as a small business. 

1 
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. A le t ter  of understanding of September 18, 1972, from Avco to 
Cinc inna t i ,  s t a t e d  i n  p a r t :  . 

Of course ,  you w i l l  understand t h a t  n e i t h e r  your group 
nor  Avco w i l l  be  l e g a l l y  bound u n t i l  a d e f i n i t i v e  agreement 
s h a l l  have been nego t i a t ed ,  approved by Avco's Board of 
D i r e c t o r s  and your group and executed by bo th  p a r t i e s .  Before 
commencing t o  n e g o t i a t e  and prepare  such a d e f i n i t i v e  agree-  
ment ,  however, w e  would l i k e  t o  b e  assured  t h a t  your group has  
arranged i n  p r i n c i p l e  f o r  adequate  f inanc ing  to complete t h e  
proposed purchase and t o  c a r r y  on t h e  bus iness  and t h a t  
a p p r o p r i a t e  novat ion  arrangements s a t i s f a c t o r y  t o  Avco can b e  
worked out  w i t h  t h e  p r i n c i p a l  customers of t h e  Evendale opera- 
t i o n .  

work ou t  s a t i s f a c t o r y  novat ion  arrangements w i th  Evendale 's  
customers.  

,. . ,  P l e a s e  l e t  us know when you have a r ranged  f o r  adequate  
. . .  f inanc ing  and w e  would then  be a b l e  t o  support  your e f f o r t s  t o  . .  ' 

_ .  . , 

. 

P r i o r  t o  t h e  submission of t h e  C inc inna t i  b i d ,  t h a t  f i rm ' r eques t ed  
and rece ived  from t h e  Chicago Regional O f f i c e  of t h e  S m a l l  Business  
Adminis t ra t ion  (SBA) a de termina t ion  t h a t  i t  q u a l i f i e d  as a small 
bus iness  concern.  
f u l l  d i s c l o s u r e  by C inc inna t i  of t h e  contemplated purchase of t h e  Even- 
d a l e  Operat ion from Avco. S e n t i n e l  p r o t e s t e d  C i n c i n n a t t i ' s  e l i g i b i l i t y  
as a smal l  bus iness  5 days a f t e r  b id  opening. 
on November 29, 1972, reversed  t h e  d e c i s i o n  of t h e  r e g i o n a l  o f f i c e  and 

f o r  the pursoses  of t h e  i n s t a n t  procurement. 
Board i s sued  i t s  f i n d i n g s  and d e c i s i o n ,  i n  p e r t i n e n t  p a r t ,  as fo l lows:  

The SBA o f f i c e  made t h a t  de te rmina t ion  based on a 

The S i z e  Appeals Board 

determined ::rat C i n c i n n a t i  was no t  an e l i g i b l e  small bus iness  concern -7 i 

One month l a t e r ,  t h e  

Negot ia t ions  between t h e  o f f i c i a l s  of C inc inna t i  
E l e c t r o r i c s  Corporat ion and AVCO Corporat ion have been i n  
p rogres s  f o r  a cons ide rab le  pe r iod  of t i m e .  
r ecord  a copy of a r e s o l u t i o n  of t h e  Board of D i r e c t o r s  of  
AYCO Cxporation dated November 6., 1972 [over 3 weeks after 
b i d  opening], acknowledging t h a t  an  agreement i n  p r i n c i p l e  
had been reached by t h e  p a r t n e r s ,  and provid ing  f u r t h e r  t h a t :  

There is  of 

"Pesolved that t h e  o f f i c e r s  of t h i s  Corporat ion 
b e  snd they  hereby are au thor i zed  t o  n e g o t i a t e  
a formal  agreement w i t h  M r .  Mealey(President and 
m a j o r i t y  s tockho lde r  of C i n c i n n a t i  E l e c t r o n i c s  
Corporat ion)  and h i s  a s s o c i a t e s  provid ing  f o r  t h e  
sale t o  them (or a s a t i s f a c t o r y  co rpora t e  des ignee)  
of t h e  bus iness  and assets of t h e  Evendale Operat ion 
on the g e n e r a l  basis o u t l i n e d  i n  the foregoing  
correspondence, it being  understood that  n e i t h e r  

- 8 -  
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I p a r t y  w i l l  be l e g a l l y  bound u n t i l  t h e  s p e c i f i c  
terms of such agreement have f d r s t  been approved 
by t h i s  Corporat ion 's  Board of Di rec tors  o r  
Executive Committee and t h e  agreement has  been 
executed by both pa r t i e s . "  (Emphasis idded.)  

The formal agreement of purchase arid sale covering t h e  a s s e t s  
of t h e  Evendale Operation was s a i d  by Counsel f o r  purchaser  
on November 1 6 ,  1972, t o  be  i n  t h e  f i n a l  s t a g e s  of nego t i a t ion  
and both p a r t i e s  an t i c ipa t ed  s igning  t h e  agreement on 
November 30, 1972. 

JE * * * * 

I 

i 

Inasmuch as t h e  purchase-sale agreement has  not  been 
. formalized, and s i n c e  i t  is the i n t e n t  of the part ies  that 
' n e i t h e r  p a r t y  s h a l l  be l e g a l l y  bound u n t i l  t h i s  a c t  occurs ,  

the Evendale Operation of t h e  AVCO E lec t ron ic s  f l iv i s ion  remains 
a p a r t  of t h e  AVCO Corporation and was so on October 18, 1972, 
t h e  d a t e  of b id  opening. , 

. On t h a t  d a t e ,  Cinc inna t i  E lec t ron ic s  Corporation was merely 
a s h e l l  corporat ion wi th  three t o  f i v e  employees and no 
f a c i l i t i e s  o r  equipment t o  perform a Government con t r ac t .  
o f f i c i a l s  were a t  t h e  t i m e  o f f i c e r s  and employees of AVCO 
Corporation and a c t i v e l y  engaged i n  pursuing t h e  bus iness  
i n t e r e s t s  of their employer. 

Its 

Cinc inna t i  E lec t ron ic s  Corporatin- has  no p lace  of bus i aes s  
except w i th in  the AVCO organhat ior . . -  A l l  a t tempts  t o  reach 
i t s  p r i n c i p a l s  o the r  than through AVCO were unsuccessful .  

Under these circumstances,  t h e  Board .must conclude t h a t  although 

l h i t a t i o n  f o r  small business  c o n c e x 4  on t h e  d a t e  of b id  open- 
ing ,  i t  d id  not  meet t h e  "independently owned and operated" 
test r e q u i r e d  f o r  a small bus iness  by Sec t ion  3 of t h e  Small 
Business Act. 

.-. . .--- 

Cincinnat i  E lec t ron ic s  Corporation wi s itself with in  t h e  size ! 

Since t h e  o f f i c i a l s  of Cinc inna t i  E lec t ron ic s  Corporation and 
the o f f i c i a l s  of t h e  E lec t ron ic s  Divis ion of t h e  AVCO Corpora- 
t i o n  are t h e  same, t h e  Board f i n d s  t1:at t h e  C inc inna t i  
E lec t ron ic s  Corporation is  a f f i l i a t e d  wi th  t h e  AVCO Corporation 
through common management wi th in  t h e  meaning of Sect ion 121.3- 
2(a) of the SBA S ize  Standards Regulations prev ious ly  quoted. 

X t  i s  a w e l l  s e t t l e d  r u l e  of Government c o n t r a c t  l c w  that . 
a bidder  on a se t -as ide  procurement must be a small bus iness  
b o t h  on t h e  d a t e  of the b i d  opentng .and t h e  d a t e  of award. 
Gee 40 Comp. G e n .  550 and 3-161316, May 22, 1967.) 

* 

f 
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. ,  On the record before the Board, no clear line of fracture had 

Corporation and the prospective purchaser by the date of bid 
opening. 

* been effected between the Electronics Division of the AVCO 

One was merely the.alter.ego of the other. 

I 

i 

To accord a bidder small business size status under these 
circumstances would be to sanction form over substance and 

, permit an ineligible bidder to avail itself of small busi- 
ness preferential treatment with the intent of taking 
affirmative steps to remove its disability prior to award. 
This would not be within the spirit and intent of the Small 
Business Act, and would be manifestly unfair to other qualified 
small business concerns. 

. 

For the foregoing reasons, the SBA Size Appeals Board . .. 

finds that the Cincinnati Electronics Corporation was not a 
small business concern for the purpose of receiving priority 
in negotiation for the set-aside portion of the contract either 
on the date of bid opening or at the present time. 

On February 27, 1973, the Board denied on procedural grounds the 
On karch 9, 1973, the &sets 

r .  

v 

Cincinnati request for reconsideration. 
of the Evendale Operation were purchased by Cincinnati, the appropriate 
noyation agreement was executed and the Cincinnati officials severed 
all ties with Avco. 
Cincinriati as a small business for future procurements by the regional 
off ice ,  the S i z e  Appeals Board refused to grant a Cincinnati request for 
recertification for purposes of the instant procurement. 

. .  Despite this fact, and a recertification of 

Returning to the events which transpired after bid opening, on 
Novmber 17, 1972, the contracting officer advised Cincinnati that: 

.. 1. Your company is not considered to be a "going concern" 
as you are not in a position to commence operations unless 
and until a sale of "all the assets owned by AVCO that will 

to.Cincinnati prior to award. 
be required to perform the contract" are actually transferred :. : \ 

2. The management of the Evenda1.e Operation has submitted 
two bids in response to solicitation DAAB05-72-B-0012. Since 
the timing of the sale of the Evendale Operation is a matter 
solely within the control of AVCO's management, you are in a 
position to alter Cincinnati's position in relation to the 
other bidders. Since Cincinnati's eligibility for award can 
be controlled by AVCO's management, the Contracting Officer 
has no alternative,but to consider your bid non-responsive. 

@ether a bidder is eligible as a manufacturer or regular dealer 
C'going concern") for purposes of award under the Walsh-Healey Public 
Contracts Act (41 U.S.C. 35-45} is for determination initially by the <;' 

contracting officer subject to review by the Department of Labor. .See(:! 
ASpR 12-601, et sec~. 
determination as to Cincinnati's eligibility or ineligibility under 

. 

=dI- 

- '  

. To date, the contracting officer has made no 
1. 
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ASPR 12-604. 
c u r r e n t  s t a t u s  of C inc inna t i  a t  t h e  contempla ted ,da te  of award. I n  
t h i s  r ega rd ,  i n s o f a r  as C i n c i n n a t i  i s  concerned ,*a  f i r m ,  t o  q u a l i f y  
as a manufacturer ,  must be  a b l e  t o  show b e f o r e  t h e  award, i n t e r  a l i a ,  
t h a t  i f  i t  i s  newly e n t e r i n g  i n t o  such manufacturing a c t i v i t y ,  i t  has  
made a l l  necessary  p r i o r  arrangements f o r  space,  equipment, and person- 
n e l  t o  perform t h e  c o n t r a c t .  
"A new firm which, p r i o r  t o  t h e  award of t h e  c o n t r a c t ,  h a s  made such 
d e f i n i t e  commitments i n  o rde r  t o  e n t e r  a manufactur ing bus iness  which 
w i l l  la ter  q u a l i f y  i t ,  s h a l l  no t  b e  bar red  fron r e c e i v i n g  t h e  award 
because i t  has  n o t  y e t  done any manufacturing." 

We expect  t h a t  de te rmina t ion  w i l l  b e  made as t o  t h e  

See ASPR 12-603.1 which provides  t h a t  

Before d i s c u s s i n g  t h e  c o n t r a c t i n g  o f f i c e r ' s  second b a s i s  f o r  
d i s q u a l i f y i n g  C i n c i n n a t i  from cons ide ra t ion  f o r  award, one preliminary ~. , 

matter should be  mentioned. Counsel f o r  S e n t i n e l  p o j n t s  o u t  t h a t  t h e  
C i n c i n n a t i  b i d  should b e  r e j e c t e d  as nonresponsive s i n c e  i t  b i d  h ighe r  
p r i c e s  for t h e  op t ion ,  as opposed t o  t h e  b a s i c ,  q u a n t i t i e s .  Counsel 
a rgues  t h a t  t h e  IFB p rov i s ions  c l e a r l y  i n d i c a t e  an  i n t e n t  t h a t  op t ion  
q u a n t i t i e s  w i l l  b e  considered i n  determining t h e  p r i c e  most advantageous 
t o  t h e  Government. I n  answer t o  t h i s ,  w e  n o t e  t h a t  s p e c i a l  p rov i s ion  
J.l s p e c i f i c a l l y  s ta tes  t h a t  "Evaluation of b i d s  o r  o f f e r s  f o r  award 
w i l l  be made on t h e  b a s i s  of t h e  q u a n t i t i e s  t o  be awarded e x c l u s i v e  of 
the op t ion  q u a n t i t i e s . "  
eva lua t ion ,  i t  Is no t  proper  t o  e v a l u a t e  o p t i o n  p r i c e s  i n  de t enn in ing  
the l o w  b id .  See B-176346, March 29, 1973, and cases c i t e d  t h e r e i n .  
Furthermore,  the IFB, as amended, con ta ins  no p r o h i b i t i o n s  a g a i n s t  t h e  
quo t ing  02 2 higher price f p r  op t ion  quantities. 
(1972). 

. 

. . 

. 

, 

I n  t h e  absence of a p r o v i s i o n  c a l l i n g  f o r  such 

See 51 Comp. Gen. 528 

Counsel f o r  S e n t i n e l  a l so  a l l e g e s  t h a t  t h e  h ighe r  o p t i o n  p r i c e s  i n  
t h e  C i n c i n n a t i  b id  con ta in  
t i o n  clausr .  3f t h e  IFB and inc ludes  a cont ingency t o  recoup s t a r t u p  and . \ 
o t h e r  n o n r e c t r r i n g  c o s t s  i n  v i o l a t i o n  of ASPR 7-104.47(b). Under t h e  . .  
p r i c e  e s c a l a t i o n  c l a u s e  of the IFB, t h e  c o n t r a c t o r  war ran t s  t h a t  t h e  
p r i c e s  set f o r t h  ( inc luding  o p t i o n  p r i c e s )  do n o t  i nc lude  allowance f o r  
any cont ingency t o  cover  a n t i c i p a t e d  inc reased  c o s t s  of performance t o  
the e x t e n t  that such i n c r e a s e s  are covered by t h e  c l a u s e ,  
r e f e r r e d  t o  i n  t h e  c l a u s e  invo lve  p o s s i b l e  upward p r i c e  r e v i s i o n s  as 
computed f r m  an economic i n d i c a t o r  concerned w i t h  wages t o  be pa id  
employees. According t o  t h e  c l a u s e  p re sc r ibed  by ASPR 7-104.47(b), 
r e f e renced  i n  t h e  IFB, t h e  c o n t r a c t o r  ag rees  n o t  t o  i n c l u d e  i n  t h e  p r i c e  
f o r  o p t i o n  q u a n t i t i e s  any c o s t s  of a s t a r t u p  o r  nonrecur r ing  n a t u r e  f u l l y  
provided i n  the u n i t  p r i c e s  of t h e  b a s i c  q u a n t i t i e s  of t h e  v a r i o u s  mul t i -  
year program y e a r s .  Counsel, c i t i n g  C i n c i n n a t i ' s  26-percent h ighe r  o p t i o n -  
p r i c e  over  the base p r i c e  concludes t h a t ,  s i n c e  the e s c a l a t i o n  c l a u s e  
coyers  c e r t a i n  c o s t  i n c r e a s e s  and expenses,  it must be concluded t h a t  
C h c i n n a t l .  has added exc ludable  i t e m s .  

con t ingenc ie s  forb idden  i n  t h e  p r i c e  escala- 

The i n c r e a s e s  



. .  
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( 
c . 

. A s  s t a t e d  above, t h e r e  w a s  no p r o h i b i t i o n  a g a i n s t  submi t t ing  h i g h e r  
op t ion  than  base  p r i c e s .  Furthermore,  t h e  c l a u s e  a t  ASPR 7-104.47(b) 
contemplates  t h a t  p r i c e s  o f f e red  f o r  op t ion  q u a n r i t i e s  may r e f l e c t  
r e c u r r i n g  c o s t s  and a reasonable  p r o f i t  necessary  t o  f u r n i s h  a d d i t i o n a l  
op t ion  q u a n t i t i e s .  We have no informat ion  o t h e r  than  counse l ' s  a l l e g a -  
t i o n  t h a t  C i n c i n n a t i ' s  op t ion  p r i c e s  con ta in  exc ludable  items. 
t h e  c o n t r a c t i n g  o f f i c e r  has  no t  responded t o  t h i s  a rgunent ,  w e  would 
expect t h a t  t h e  c o n t r a c t i n g  o f f i c e r  would monitor any c o n t r a c t  awarded 
t o  C i n c i n n a t i  t o  a s s u r e  compliance wi th  t h e  above-mentioned c l a u s e s .  

S ince  

The SBA S i z e  Appeals Board decis ion,  quoted above, concluded t h a t  
C i n c i n n a t i  and Avco were a f f i l i a t e d  through common management and, t he re -  
f o r e ,  C inc inna t i  could no t  be c l a s s i f i e d  as a small bus iness  as of t h e  

conclusion and . r epea t s  t h e  arguments p rev ious ly  advaqced be fo re  t h e  Board. 
In'B-173301, June  28, 1972, wherein a p r o t e s t e r  chal lenged a S i z e  Appeals 
Board d e c i s i o n ,  w e  noted t h a t ,  under 15 U.S.G. 637(b ) (6 ) ,  a d e c i s i o n  of 
SBA r ega rd ing  t h e  s i z e  s t a t u s  of a p a r t i c u l a r  concern is "conclusi've" 
upon t h e  procurement agency involved.  
may no t  i gnore  a de termina t ion  by SBA of t h e  s i z e  s t a t u s  of a p a r t i c u l a r  
concern.  With r e s p e c t  t o  t h a t  p r o t e s t e r ' s  r eques t  f o r  review, w e  noted 
t h a t  there is  no b a s i s  f o r  our  O f f i c e  t o  ques t ion  a Board d e c i s i o n  where 
no evidence o r  argument i s  presented  t o  GAO which had n o t  been presented  
t o  and considered by the Board. With this i n  mind, we will consider 
C i n c i n n a t i  t o  have been an a f f i l i a t e  of Avco a t  b i d  opening. 

d a t e  of b id  opening. Counsel f o r  C inc inna t i  v igo rous ly  opposes t h i s  . .  

. 

We went on t o  s t a t e  t h a t  our  O f f i c e  
. 

- 

Cour,so,l f a r  Cincinnati also al leges  t h a t  the Beard should n e t  have 2 

considered S e n t i n e l ' s  p r o t e s t  wi thout  a d e c i s i o n  thereon  by t h e  cognizant  
SBA r e g i o n a l  o f f i c e ,  t h u s  dep r iv ing  C i n c i n n a t i  of t h e  r i g h t  t o  appea l  as 
p resc r ibed  by p e r t i n e n t  SBA r e g u l a t i o n s .  While SBA r e g u l a t i o n s  a t  13 
CFR 121.3-5 and 121.3-6 set f o r t h  a p r o t e s t  procedure,  t h e  l a t t e r  s e c t i o n  

Board f r o n  an  adverse  d e c i s i o n  by a r e g i o n a l  d i r e c t o r .  See 13 CFR 121.3- 
6Cb)Cl)Cii) .  
i s s u e  with our  O f f i c e  u n t i l  March 1, 1973, over  4 months a f t e r  t h e  Sen- 
t i n e l  appeal. Although counsel  f o r  C i n c i n n a t i  w a s  a f fo rded  and a v a i l e d  
himself  of t h e  oppor tun i ty  t o  p a r t i c i p a t e  i n  t h e  S e n t i n e l  appea l  b e f o r e  
t h e  Board, t h e  a l l e g e d  v i o l a t i o n  of r e g u l a t i o n s  was never  brought be fo re  
t h e  Board a t  least through t h e  d e n i a l  of t h e  r eques t  f o r  r e c o n s i d e r a t i o n  
on February 2 1 ,  1973. I n  t h e s e  c i rcumstances ,  t h e  C i n c i n n a t i  p r o t e s t  i n  
this r ega rd  is  unt imely  and w i l l  n o t  be  cons idered .  

appears  a l s o  t o  permi t ,  as occurred h e r e ,  an  appea l  d i r e c t l y  t o  t h e  \ 

I n  any even t ,  counsel  f o r  C i n c i n n a t i  d id  no t  raise t h i s  

See 4 CFR 20.2(a). I .  

As quoted above, t h e  c o n t r a c t i n g  o f f i c e r  r e j e c t e d  C i n c i n n a t i ' s  b i d  
as nonresponsive because of t h e  submission of i t s  b i d  along w i t h  t h a t  of 
Ayco, b o t h  of wh ichwere  s igned by the same i n d i v i d u a l ,  w i t h  a r e s u l t a n t  
o p t t o n  of c o n t r o l  over  the b i d d e r ' s  r e s p e c t i v e  compet i t ive  p o s i t i o n  due 
t o  the impending sale of Avco's Evendale Operat ion.  Our O f f i c e  has con- 
s i d e r e d  the e f f e c t  of m u l t i p l e  b idding  by a f f i l a t e s  under a d v e r t i s e d  

-. 
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-procurements.  B r i e f l y  r e s t a t i n g .  our  p o s i t i o n ,  t h e  b i d s  of two a f f i l i -  
a t e d  concerns submit ted i n  response  t o  t h e  san;e IFE are no t  r e q u i r e d  
t o  b e  r e j e c t e d  nere1.y because of t h a t  a f f i l i a t i o n  s o  long as t h e  
m u l t i p l e  b idding  was n o t  p r e j u d i c i a l  t o  t h e  Unlted S t a t e s  o r  t o  o t h e r  
b i d d e r s .  IJe have a l s o  recognized t h a t  it is  not  unusual  f o r  zin i n d i -  
v i d u a l  o r  i n d i v i d u a l s  t o  s u b n i t  m u l t i p l e  b i d s  on beha l f  of more than  
oiic c o m o n l y  o:mcd and/or  c o n t r o l l e d  company where l e g i t i i n a t e  b u s i n e s s  
r easons  f o r  such m u l t i p l e  biddir.6 e x i s t .  See 51 Comp. Gen. 403,  4 0 4 ,  
405 (1972) ;  and 39 - i d .  S 9 2 ,  894 (1960). 

Both C i n c i n n a t i  and AVCO sublnit tcd b i d s  t a k i n g  no excep t ions  
t o  t h e  terms of t h e  IFG, whi le  s t i p u l a t i n g  t h e  sai9e l o c a t i o n  as t h e  
p l a c e  of pefomiance. It is clear from t h e  record t h a t  t h e  sale  of t h e  
Evendale Opera t ion  by Avco t o  C i n c i n n a t i  was not  i r r e v o c a b l e  p r i o r  t o  

. or a t  b i d  opening and t h a t ,  even a f t e r  b id  opening, {he sa1.e n i g h t  o r  
might n o t  have taken  p lhce .  
i n d i c a t i o n  t h a t  p e r t i n e n t  SBA s t a t u t o r y  o r  r e g u l a t o r y  requi rements  were 
v i o l a t e d .  I n  ou r  view, l e g i t i m a t e  bus iness  reasons  d i c t a t e d  t h e  sub- 
mis s ion  of t h e  t v o  b i d s  bzcause of t h e  u n c e r t a i n t y  sur rounding  t h e  sale. 
P i n a l l ~ 7 ,  t h e r e  i s  evidence t o  i n d i c a t e  t h a t  t h e  s a l e  n e g o t i a t i o n s  were 
en te red  i n t o  and e v e n t u a l l y  concluded w i t h  every  i n t e n t i o n  t o  e f f e c t u a t e  
i t s  consummation. I n  t h i s  r e g a r d ,  counse l  €o r  Cinc-innati  e x p l a i n s  r h e  
submission of t h e  two b i d s  as f o l l o v s :  

But ,  t h e  r e c o r d .  does no t  discl .ose zpy 

I n  vicv of t h e  n e c e s s i t y  f o r  developing b u s i n e s s  .adecpate  
to suppor t  C i n c i n n a t i  E lec t rGn ics  Corpora t ion’s  e n t r y  i n t o  t h e  
i n d u s t r y  and t h e  v i r t u a l  c e r t a i n t y  t h a t  purchase of t h e  Even- 
d a l e  Opera t ion  w i l l  b e  coaple ted  well i n  advance of t h e  ul.tirnate : 
award d a t e  f o r  t h e  subject procurement,  C i n c i n n a t i  E l e c t r o n i c s  
Corporat ion submit ted a b i d  i n  response  t o  t h e  s o l i c i t a t i o n .  
Hoxse.ver, t o  p r o t e c t  a g a i n s t  t h e  p o s s i b i l i t y  of some unforeseen  

bus iness  l e v e l  of c o n t r a c t s  s u b s t a n t i a l  enough t o  a s s u r e  c f f i -  
c i e n t  u s e  of the Evendale Operat ion i f  t h e  s a l e  is  not completed,  ~ 

ABCQ pruden t ly  submit ted i t s  osm b i d .  Since on ly  one company 
would remain i n  c o n t r o l ,  i t  i s  clear t h a t  t h e  b i d s  vere n e t  i n  
c o n f l i c t ,  b u t  c o n s t i t u t e d  an e i t h e r / o r  s i t u a t i o n .  P a r e n t h e t i c a l l y ,  
i t  should be n o t e d  t ha t  C i n c i n n a t i  E lec t ron ic s  was a b l e  t o  o f f e r  
t h e  Government a s i g n i f i c a n t l y  lower p r i c e  than  AWO bccause of 
the e l i m i n a t i o n  of c o r p o r a t e  assessments ,  a lower p r o f i t  margin 
and t h e  increased  p rogres s  payments t o  which i t  would be e n t i t l e d  
as a small bus iness .  

. event  p revcn t ing  complet ion of t h e  sale ,  and t o  con t inue  a 

Our O f f i c e  has n o t  ob jec t ed  t o  t h e  submission of m u l t i p l e  b i d s  by , 

a f f i l i a t e d  o r  o the rwise  r e l a t e d  b i d d e r s  where, as  h e r e ,  post-opening .:r , 

o p t i o n  may e x i s t  as t o  p r o s p e c t i v e  r e s p o n s i b i l i t y  o r  n o n r e s p o n s i b i l i t y .  : .  
I n  these d e c i s i o n s ,  t h e  d i s t i n c t  p o s s i b i l i t y  that common manufactur ing . ‘ 

- 13 - 
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fac i l i t i es  of  r e l a t e d  b idde r s  might prec lude  one o r  t h e  o t h e r  from 
performing, similar t o  t h e  i n s t a n t  s i t u a t i o n ,  h a s  n o t  been considered 
t o  be d i s q u a l i f y i n g .  

I n  B-151459, J u l y  8, 1963, a pa ren t  company submit ted t h e  t h i r d  
low b i d  wh i l e  i t s  c o n t r o l l e d  s u b s i d i a r y ,  proposing i n  i t s  b i d  t o  perform 
t h e  c o n t r a c t  by u t i l i z i n g  the p a r e n t ' s  f a c i l i t i e s  t o  be t r a n s f e r r e d  t o  
i t ,  submit ted t h e  low b id .  
m u l t i p l e  b i d  submission was the p o s s i b i l i t y  of an unfavorable  preaward 
survey. Also ,  t h e  s u b s i d i a r y  was a b l e  t o  b i d  lower due t o  less  overhead 
and i n d i r e c t  c o s t s  than  t h e  pa ren t .  We took no except ion  t o  t h e  award 
of a c o n t r a c t  t o  e i t h e r  b idde r  s o  long as i t  w a s  r e spons ib l e .  We con- 
cluded then  t h a t  t h e  cons ide ra t ion  of t h e  m u l t i p l e  b i d s  Submitted f o r  
l e g i t i m a t e  bus iness  reasons  by a parent  and s u b s i d i a r y  company, knowingly 
b idding  a g a i n s t  one another  and in t end ing  t o  u s e  the'same f a c i l i t i e s  and 
employees if awarded t h e  c o n t r a c t ,  would n o t - p r e j u d i c e  t h e  Goverrment o r  
o t h e r  b i d d e r s ,  , 

The record  showed t h a t  t h e  purpose of t h e  

.. 

I n  B-161410, August 25, 1967, we responded t o  t h e  sugges t ion  t h a t  
a f f i l i a t e d  concerns could submit b i d s ,  se lect  t h e  h i g h e s t  low b id  and 
c o l l a p s e  t h e  o t h e r  co rpora t ions .  
ques t ion  as t o  what would be  t h e  r e s u l t  i f  t h e  s u c c e s s f u l  low b idde r  had 
n o t  made an  e f f o r t  t o  q u a l i f y  and t h e  a f f i l i a t e d  concern was next  i n  l i n e  
f o r  cons ide ra t ion .  
a f f i l i a t e d  concerns had n o t  submit ted b i d s  i n  good f a i t h .  
the p o s s j h f i i t y  t h a t  a low b idde r ,  whether a f f i l i a t e d  o r  n o t ,  might n o t  
attempt t o  q u a l i f y  a s  a responsible c o n t r a c t o r .  
t h a t  such  p o s s i b i l i t y  would n e c e s s a r i l y  prec lude  t h e  cons ide ra t ion  of 
m u l t i p l e  b i d s ,  S i m i l a r l y ,  i n  39 Comp. Gen., sup ra ,  t h e  two low b i d d e r s  
were a f f i l i a t e d  2nd contemplated us ing  t h e  f a c i l i t i e s  and personnel  of 
bo th  organizFt ions  i f  an  award w a s  made t o  e i t h e r  one or  both  concerns.  
We found leg-. ' imate bus iness  r easons  f o r  t h e  submission of t h e  two b i d s  
and remarked t h a t  i t  would be  p r e j u d i c i a l  t o  t h e  Government t o  re ject  
the lowest  offers rece ived .  See also E-153687, July 7 ,  1964; B-154275, 
J u l y  1, 1964;  B-162187, January 9,  1969; B-169165, A p r i l  17,  1970; and 
51 Comp. Gen. 403, supra .  

Related t o  t h a t  sugges t ion  was a 

( 

I n  response t h e r e t o ,  w e  found no evidence t h a t  t h e  
We recognized 

But, we d i d  not  b e l i e v e  

*\ 

. . 

Counsel f o r  S e n t i n e l  c i tes  51  Comp. Gen. 145 (1971), wherein we he ld  
that it w a s  n 3 t  proper  t o  permi t  a successor - in- in te res t  t o  t a k e  ove r  
the b i d  of a firm that had ceased o p e r a t i o n s  a f t e r  opening and the reby  
become e l i g i b l e  f o r  awards. We s t a t e d ,  a t  page 148,  as fo l lows:  

. .  

* * * To permit  a p a r t y  t o  e n t e r  i n t o  t h e  compet i t ion  a f t e r  -. 
b i d s  have been opened by v i r t u e  of t a k i n g  over t h e  b i d  of 
one whose s i t u a t i o n  makes i t s  r e s p o n s i b i l i t y  ques t ionab le  . 
would seem t o  provide  an unwarranted o p t i o n  t o  t h e  p r e j u d i c e  - 
of c.ther b idde r s .  

- 14 - 
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Counsel f u r t h e r  no te s  t h a t  counsel  f o r  C inc inna t i  explained t h e  submission 
by t h a t  firm of a b i d  because of our  hold ing  i n  t h a t  d e c i s i o n .  

We view t h e  circumstances h e r e  t o  be  s u b s t a n t i a l l y  d i f f e r e n t  from 
those  i n  51 Comp. Gen. 145, supra.  I n  t h e  c i t e d  case, a new p a r t y  who 
f a i l e d  t o  submit a b i d  e n t e r s  t h e  competi t ion a f t e r  t h e  exposure of 
p r i c e s .  Here, w e  have a b idde r ,  C inc inna t i ,  submi t t ing  an  unqua l i f i ed  
b id  w i t h  every i n t e n t i o n  of performing based on t h e  expected a c q u i s i t i o n  
of f a c i l i t i e s  and personnel  f o r  purposes  of a t t a i n i n g  t h e  s t a t u s  of a 
r e s p o n s i b l e  p rospec t ive  c o n t r a c t o r .  
a v a i l a b l e  t o  C inc inna t i ,  by i t s e l f  o r  i n  concer t  w i th  Avco, i s  n o t , i n  our  
opin ion ,  f a t a l l y  d e f e c t i v e  t o  t h e  cons ide ra t ion  of t h e  b i d .  
c i rcumstances h e r e ,  w e  b e l i e v e  t h a t  t h e  Government's i n t e r e s t  w i l l  be  
adequate ly  p ro tec t ed  by t h e  conduct of e f f e c t i v e  preayard surveys.  

Whatever r e s p o n s i b i l i t y  o p t i o n  i s  

I n  t h e  

We now t u r n  t o  t h e  e l i g i b i l i t y  of C i n c i n n a t i  f o r  p a r t i c i p a t j o n  i n  the 
se t - a s ide  n e g o t i a t i o n s .  A s  s t a t e d  above, w e  w i l l  d e f e r  t o  t h e  S i z e  
Appeals Board's de te rmina t ion  t h a t  C i n c i n n a t i ' s  a f f i l i a t i o n  wi th  Avco 
a t  the t i m e  of b id  opening caused i t  t o  b e  o t h e r  than  a small bus iness  
concern.  The sale  t r a n s a c t i o n  between Avco and C i n c i n n a t i ,  completed 
a f t e r  b i d  opening, d i s a f f i l i a t e d  i t s  o f f i c e r s  from Avco, However, t h e  
Board r e fused  t o  r e c e r t i f y  C i n c i n n a t i  as a small bus iness  f o r  purposes  
of t h e  i n s t a n t  procurement and, i n  support  t h e r e o f ,  c i tes  d e c i s i o n s  of 
our  O f f i c e  t o  t h e  e f f e c t  t h a t  a b idder  on a s e t - a s i d e  procurement must 
be  a small bus iness  bo th  on t h e  d a t e  of b i d  opening and t h e  date  of 
award, 

I n  gene ra l ,  a s e l f - c e r t i f i e d  b i d d e r ' s  s t a t u s  f o r  t h e  purposes  of a 
p a r t i c u l a r  procurement i s  f o r  de te rmina t ion  a t  t h e  t i m e  of award r a t h e r  __ 
t han  a t  t h e  t i m e  of b id  opening. See 49 Cornp. Gen. 1, 3 (1969). That 
dec i s ion .wec t  on t o  c i t e  s p e c i f i c  d i s p o s i t i o n s  by our  O f f i c e  where, 
h e r e ,  a b i d d e i ' s  s i z e  s t a t u s  h a s  changed a f t e r  b i d  opening b u t  b e f o r e  
award : 

8s \ 

* * * k c o r d i n g l y ,  a s e l f - c e r t i f i e d  small bus iness  b idde r  
whose s t a t u s  changes f r o n  small t o  l a r g e  between t h e  opening 
of b i d s  on a procurement set a s i d e  f o r  small bus iness  and 
the t i m e  f o r  award w i l l  b e  i n e l i g i b l e  f o r  award. 46 Comp. 
Gen. 898 (1967). S i m i l a r l y ,  a b idde r  on a small bus iness  
r e s t r i c t e d  procurement who c e r t i f i e s  himself  i n  good f a i t h  
as a s m a l l  bus iness  concern when he p rope r ly  should have 
been c l a s s e d  as l a r g e  bus iness  bu t  who became small bus iness  
between b i d  opening and t h e  time f o r  award because of a 
change i n  s i z e  s t anda rds  w i l l  be  q u a l i f i e d  t o  receive an  award. 
42 ComF. Gen. 219 (1962). 
s t a t w ' b e f o r e  award from l a r g e  bus iness  t o  small bus iness  

However, where a b i d d e r ' s  change i n  
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a f t e r  a good f a i t h  s e l f - c e r t i f i c a t i o n  i s  brought about  by 
t h e  b i d d e r ' s  a f f i r m a t i v e  ac t s ,  w e  have h e l d - t h a t  such a 

. b idde r  may not  be considered as  a small bus iness  concern f o r  
purposes  of a s e t - a s i d e  award  because t o  do so  would g ive  
t h e  b idde r  an op t ion  a f t e r  b i d s  a r e  opened of determining 
whether i t  would be  i n  h i s  b e s t  i n t e r e s t  t o  t a k e  a c t i o n ,  or  
n o t  t o  t a k e  a c t i o n ,  t o  become e l i g i b l e  f o r  award. See 4 1  
Comp. Gen. 47 (1961). (Emphasis suppl ied3 

To t h e  same e f f e c t ,  ASPR 1-703(b) r e a d s ,  i n  p e r t i n e n t  p a r t ,  as fo l lows:  . 

* * * The c o n t r o l l i n g  p o i n t  i n  time f o r  a de te rmina t ion  
concerning the  size s t a t u s  of a quest ioned b idde r  or  o f f e r o r  
s h a l l  be t h e  d a t e  of award, except  t h a t  no b idder  o r  o f f e r o r  
shall b e  e l i g i b l e  f o r  award as a smal l  bus iness ' conce rn  u n l e s s  
he  has ,  o r  u n l e s s  h e  could have ( i n  those  cases where a repye- 
s e n t a t i o n  as t o  s i z e  of bus iness  has  n o t  been made), in good. 
f a i t h  r ep resen ted  himself  as small bus iness  p r i o r  t o  the.open-  
i n g  of b i d s  o r  c l o s i n g  d a t e  f o r  submission of o f f e r s  (see 2- 
405(i i )  w i t h  r e s p e c t  t o  minor i n f o r m a l i t i e s  and i r r e g u l a r i t i e s  
i n  b i d s ) .  
a sma l l  bus iness  concern w i l l  n o t  be accepted by t h e  con t r ac t -  
i n g  o f f i c e r  i f  i t  is  kn0t.m t h a t  (i) such concern has p rev ious ly  
been f i n a l l y  determined by SBA t o  be  i n e l i g i b l e  as a small 
bus iness  for t h e  i t e m  o r  service be ing  procured,  and (ii) such 
eQn:rm has no t  subsequently been certified by SBA as being B 
small bus iness .  I f  SBA has  determined t h a t  a concern is 
i n e l i g i b l e  as a small  bus iness  f o r  t h e  purpose of a p a r t i c u l a r  
procurement,  i t  cannot t h e r e a f t e r  become e l i g i b l e  for t h e  pur- 
pose  of such procurement by t ak ing  a f f i r m a t i v e  a c t i o n  to 
c o n s t i t : : t e  i t s e l f  as smal l  bus iness .  

A r e p r e s e n t a t i o n  by a b idde r  o r  o f f e r o r  t h a t  i t  is  

\ 
See,  a l s o ,  13 CFR 121.3-8. 

Here, there is  no doubt t h a t  C ind inna t i ' s  c e r t i f i c a t i o n  as a small 
bus iness  concern was a good-fai th  u t i l i z a t i o n  of t h e  s e l f - c e r t i f i c a t i o n  
procedure.  The record  d i s c l o s e s  t h a t ,  by l e t te r  da ted  j u s t  5 days b e f o r e  
b i d  opening, t h e  cognizant  SBA r e g i o n a l  o f f i c e  determined t h a t  i t  
q u a l i f i e d  as a small bus iness  concern.  Such be ing  t h e  case, t h e  ques t ion  
remains whether C i n c i n n a t i ' s  d i s a f f i l i a t i o n  w i t h  Avco e n t i t l e s  i t  t o  be 
considered as a small bus iness  concern f o r  t h e  s e t - a s i d e  p o r t i o n  of the 
procurement,  It should b e  kep t  i n  mind t h a t  even i f  w e  conclude t h a t  
C i n c i n n a t i  cannot be  c0ns ide red . a  small bus iness  for  the s e t - a s i d e  as 
a c e r t i f i e d - e l i g i b l e  s m a l l  bus iness  l a b o r  s u r p l u s  concern ( p r i o r i t y  

- g r o u p  l), C i h c i n n a t i  s t i l l  would be  e n t i t l e d  t o  n e g o t i a t i o n  oppor tun i ty  
as a b i d d e r  i n  p r i o r i t y  group 2. But, t h e  d i s a f f i l i a t i o n  w i t h  Avco, i f  

- 16 - 



B-175633 * 

\ -  

allowed t o  now q u a l i f y  C i n c i n n a t i  as a small b u i s i n e s s  concern f o r  purposes 
of the se t - a s ide ,  would c l e a r l y  d i s p l a c e  S e n t i n e l ,  B r i s t o l ,  and a t  least 
one o t h e r  c e r t i f i e d - e l i g i b l e  small bus iness  concern i n  t h e  o r d e r  of 
p r i o r i t y  f o r  n e g o t i a t i o n s .  

I n  49 Comp. Gen., sup ra ,  we  d id  n o t  permi t  a b idde r  t o  p re se rve  t h e  
e f f i c a c y  of a good f a i t h ,  bu t  e r roneous ,  small bus iness  s e l f - c e r t i f i c a -  
t i o n  by t h e  post-bid-opening t e rmina t ion  of a management agreement. I n  
t h a t  d e c i s i o n ,  w e  app l i ed  t h e  fo l lowing  r a t i o n a l e  as t o  t h e  type  of 
8 f f i 1 ~ 1 a t i V e  acts  s u f f i c i e n t  t o  cause d i s q u a l i f i c a t i o n :  

While t h e  b i d d e r ' s  good f a i t h  is  t h e  c r i t e r i o n  f o r  
determining t h e  a c c e p t a b i l i t y  of h i s  s e l f - c e r t i f i c a t i o n  

dec id ing  whether a b i d d e r ' s  a c t i o n s  a f t e r  t h e  opening of 

whether those  a c t i o n s  g i v e  h i m  an undueaadvantage over  

o r  t o  t a k e  s t e p s  which would p rese rve  h i s  small business . .  

b idde r  such  an op t ion ,  t h e r e f o r e ,  i s  n o t  dependent on t h e  
b i d d e r ' s  good f a i t h  o r  l a c k  the reo f  i n  s e l f - c e r t i f y i n g  h f s  
small bus iness  s t a t u s ,  b u t  rather t h e  c o n t r o l l i n g  f a c t o r  
i s  t h e  d e l e t e r i o u s  e f f e c t  t h e  exercise of such o p t i o n s  
would have upon t h e  i n t e g r i t y  of t h e  compet i t ive  b idding  
system. 41. Comp. Gen. 47, 55. 

- <  

. . I  as t o  s m a l l  bus iness  s t a t u s ,  t h e  determining f a c t o r  i n  . .. 

b i d s  a f f e c t i n g  h i s  s e l f - c e r t i f i c a t i o n  are pe rmis s ib l e  i s  

o t h e r  b i d d e r s  by g iv ing  him an op t ion  t o  remain i n e l i g i b l e  ' ! ,  ' 

s t a t u s  f o r  award purposes.  The r u l e  a g a i n s t  a l lowing  a ... 

, .  

. I .  

On r e c o n s i d e r a t i o n  of 49 Comp. Gen., sup ra ,  r epor t ed  a t  B-165795, 
August 21 ,  1969, i t  w a s  maintained t h a t  t h e  import  of our  d e c i s i o n  w a s  
that  any a f f i r m a t i v e  acts by s e l f - c e r t i f i e d  b i d d e r s  a c t i n g  i n  good f a i t h  
between b i d  opening and award--without regard  t o  motivat ion-- the e f f e c t  
of which i s  a change from l a r g e  t o  small bus iness  s t a t u s  w i l l  c.ause d2.s- - 

q u a l i f i c a t i o n  from n e g o t i a t i o n  oppor tun i ty  f o r  t h e  se t - a s ide .  
s e t t i n g  f o r t h  t h e  above-quoted r a t i o n a l e  from t h e  d e c i s i o n ,  w e  s t a t e d :  

\ 

A f t e r  

It is  our  p o s i t i o n ,  t h e r e f o r e ,  t h a t  i f  t h e  b i d d e r ' s  
a f f i r m a t i v e  a c t s  a f t e r  t h e  opening of b i d s  have t h e  e f f e c t  
of g iv ing  him t h e  t y p e  of op t ion ,  d i scussed  above, such 
a c t i o n s  cannot serve t o  q u a l i f y  t h e  b idde r  f o r  award. We 
do n o t  view t h i s  p o s i t i o n  as an  ex tens ion  of t h e  r u l e  enun- 
c i a t e d  i n  141 Comp. Gen., s u p r a ] .  While t h a t  case s t a t e d  
t h a t  t h e  s o l e  purpose of t h e  a f f i r m a t i v e  acts t h e r e i n  involved 

'was  t o  e f f e c t  a change i n  s t a t u s ,  t h e  d e c i s i o n  was n o t  bottomed 
on t h e  c r i t e r i o n  of a "sole" purpose.  

' d e c i s i o n  as apply ing  t h e  e s t a b l i s h e d  r u l e  t h a t  a b idde r  should 
"not be allowed t h e  o p t i o n  of dec id ing  a f t e r  b i d  opening whether 

. .  

Rather ,  we view t h e  

. ,  
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c . 
to remain e l i g i b l e  f o r  award by t ak ing  s teps  t o  i n s u r e  such 
e l i g i b i l i t y  o r  by foregoing  such s t e p s  t o  deny h i s  e l i g i b i l i t y  
f o r  award. (Emphasis supp l i ed .  ) 

Applying t h e s e  p r i n c i p l e s ,  w e  conclude t h a t  t h e  post-bid-opening 
sa le  of t h e  Avco Evendale Operation t o  C inc inna t i  2nd t h e  a t t e n d a n t  
d i s a f f i l i a t i o n  of t h e  two f i r m  r e s u l t i n g  i n  t h e  c u r r e n t  small bus iness  
s t a t u s  of C inc inna t i  does no t  q u a l i f y  i t  as a small  bus iness  concern f o r  
t h e  se t - a s ide .  We a r e - n o t  unnindfu l  of t h e  f a c t  t h a t  t h e  d i s a f f i l i a t i o n  
r e s u l t e d  from a bona f i d e  t r a n s a c t i o n  conmencing be fo re  b id  opening 
bu t  u n f o r t u i t o u s l y  no t  t ak ing  p l a c e  u n t i l  sone months t h e r e a f t e r .  We 
a l s o  n o t e  t h a t  t h e  s a l e  vas not  s o l e l y  f o r  t h e  purpose of pe rmi t t i ng  
C inc inna t i  t o  perform t h e  a d v e r t i s e d  c o n t r a c t  bu t  involved a novat ion  
agreement covering over $30,000,000 i n  o t h e r  Government bus iness .  

V '  

But,  t h e r e  i s  no ques t ion  from t h e  record  t h a t  t h e  s a l e  and 
. d i s a f f i l i a t i o n  vas by no means i r r e v o c a b l e  dur ing  t h e  t ine per iod ,  

fo l lowing  b i d  opening. Thus, t h e r e  e x i s t e d  a post-bidding o p t i o n , ' f o r -  
bidden under t h e  above p r i n c i p l e s ,  which permit ted C inc inna t i  t;o remain 
e l i g i b l e  as a sma l l  bus iness  o r  t o  forego  t h e  consummation of t h e  sale 
t o  prec lude  se t - a s ide  pr ior i ty :  To t h i s  sane e f f e c t ,  see the quoted 
f i n d i n g s  and d e c i s i o n  of t h e  S i z e  Appeals Board. Th i s  op t ion  d i r e c t l y  
a f f e c t s  C i n c i n n a t i ' s  p r i o r i t y  ca tegory  f o r  purposes of s e t - a s i d e  negot ia -  
t i o n  t o  t h e  de t r iment  of S e n t i n e l  and o t h e r  b idde r s .  See B-157921, 
November 29, 1965; B-152297, h'ovember 7 ,  1963; and ASPR 1-703(b), quoted 
above. But see B-156882, July 28, 1965. 

SEKTINEL B I O  

W e  t u r n  now t o  t h e  B r i s t o l  p r o t e s t  a g a i n s t  any award t o  S e n t i n e l .  
B r i s t o l  contends t h a t  t h e  s e l f - c e r t i f i e d  s i ra l l -business  s t a t u s  of S e n t i n e l  
i s  i n  e r r o r  because of S e n t i n e l ' s  p l ans  to perform t h e  c o n t r a c t ,  e i t h e r  by 
way of j o h t  v e n t u r e  o r  subcont rac t  with h 'oreign f i r m  which i s  a " l a r g e  
business ."  The record  shows t h a t  t h e  c p n t r a c t i n g  o f f i c e r  reques ted  a s i z e  
e v a l u a t i o n  of Sencine1 from t h e  cognizant  SBA r e g i o n a l  o f f i c e  i n  response 
t o  t h e  B r i s t o l  p r o t e s t .  
SBA reques ted  and rece ived  informat ion  fron; S e n t i n e l  concerning i t s  rela- 
tionship w i t h  t he  f o r e i g n  f i rm.  T h e r e a f t e r ,  SBA determined t h a t  S e n t i n e l  
w a s  a sinall bus iness  concern f o r  purposes of t h e  procureinent. SBA ' I *  * 
found no evidence of improper a f f i l i a t i o n  t , i rough cormonownership, personnel ,  
management, o r  c o n t r a c t u a l  r e l a t i o n s h i p s  a s  are precluded by SBA 121- 
Small Business  S i z e  Standards." 
no t  cons ider ing  S e n t i n e l  t o  be  a small bus iness  concern f o r  purposes  of 
t h i s  procurement. 

P r i o r  t o  responding t o  t h e  c o n t r a c t i n g  o f f i c e r ,  

I n  view of th i s ,  w e  f i n d  no b a s i s  f o r  

B r i s t o l  a l s o  contends t h a t  t h e  end ita w i l l  n o t  be  manufactured 
by a small bus iness  as r equ i r ed  by the p r a v i s i o n s  of t h e  IFB. Our O f f i c e  
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c . 
has consistently held that so long as the small business firm, which has 
subcontracted a major portion of the work to large business, makes some 
significant contribution to the manufacture or production of the contract 
end item, the contractual requirement that the end item be manufactured or 
produced by small business concerns has been met. 
1973. 
contractor arrangements with the large foreign firm to be a normal 
contractor-vendor relationship. Apparently, the foreign firm will be 
acting as purchasing agent for Sentinel and will arrange for the delivery 
of all product material, foreign and domestic, required to perform the 
contract. Furthermore, the contracting officer states that the preaward 
survey establishes that a substantial portion of the work required under 
the contract will be performed by Sentinel in its domestic facility. 

See B-175337, January 3, 
It is reported that the preaward survey on Sentinel found its sub- 

,.- 

That 
being the Case, we find no merit in Bristol's contention. P I  

3 

Bristol also argues that the purchasing-function to be carried out 
by the foreign firm is a manufacturing function and, as such, cohtrary to 
the Buy American Act (41 U.S.C. loa-d) and implementing regulatory 
requirements, requiring that a domestic end product be manufactured in the 
United States. 
product as an end product manufactured in the United States if the cost 
of its components mined, produced or manufactured in the United States 
exceeds 50 percent of the cost of all its components. 
on a review of Sentinel's bills of material for evaluation, the preaward 
survey team concluded that well over 50 percent of the components to be 
used by Sratinel will be of domestic manufacture. Therefore, Bristol's 

50-percent evaluation factor should be added to the Sentinel bid cannot -1 - 
be sustained. 5ee ASPR 6-104.4(b) and 6-104.5. 

In this regard, ASPR 6-101 defines a domestic source end 

We note that, based c 
argument tfiat Sentinel is offering a foreign end product and that a , L  

Neither the Buy American Act nor the applicable regulations define \ 
or provide ci-iteria in the case of the purchase of foreign products as to 
what constitutes manufacture. But, in 39 Comp. Gen. 4 3 5 ,  437, 438 (1959), 
we stated: 

* * * In early times the word "manufacture" was generally 
related to the production o f  an article directly from raw mate- 
rials, but it has now been held that even the mere assembly of 
parts p:eviously manufactured may be regarded as a manufacture 
of the completed article. * * * 
In light thereof, and the fact that purchasing alone by the foreign 

firm would not seem to constitute a manufacturing function, we conclude 
that Sentinel will be manufacturing the required equipment in the United 
States. 
certification that the end product to be supplied is i domestic source 

Of @articular significance, the Sentinel bid contains the 

f j  
\.- .* 

\ 
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. end product. We have recently held that compliaqce with the provisions 
of the Buy American Act is one of contract administration and properly 
the responsibility of the contracting agency. See B-177365, May 4 ,  1973. 
We expect that the  cognizant administration contracting officer w i l l  take 
steps to insure that the provisions of the Buy American Act and 
implerrienting regulations are followed. This would encompass, of course, 
compliance with the military specifications cited by Bristol. 
whatever extra costs will be incurred by the Government by possible 
inspections at a foreign location, if any, cannot properly be added to 
Sentinel's bid since the IFB contained no such factor for evaluation. 

Finally, 

Sincerely yours, 

PAUL G. DEMaLING 

of the United States 
Acting Comptroller General 

, 
I 
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